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1 Real lives, real people 

 

This is Joanna Michael.  

Joanna lived in Cardiff, a Mum to two young children, aged 7 and 10 months. In August 

2009, she was murdered– stabbed multiple times – by her ex-boyfriend. On that terrible 

night, Joanna dialed 999 twice to call for police assistance; but for a number of reasons 

which the Independent Police Complaints Commission described as ‘serious individual and 

organisational failures’ help arrived too late.  In her last 999 call, she is heard to scream just 

as the line goes dead. The nearest police station was only a few minutes away.  
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This is a London Black Cab – not any Black Cab – but the Cab used by John Worboys to 

sexually assault an unknown number of women during the first decade of this century. 

Remarkably, although well over 100 women filed police reports claiming to have been 

drugged and sexually abused by a London cabbie, their allegations were generally met with 

complacency, disbelief and a fair amount of sheer incompetence. That multiple allegations 

were producing a strong pattern of offence and offender profile did not even register on the 

police radar until picked up by a random computer check. According to Justice Green, giving 

judgment in the High Court last year, the police handling of the case was marred by: ‘a 

series of systemic failings which went to the heart of the failure of the police to apprehend 

Worboys and cut short his 5-6 spree of violent attacks’.1  

In other words, had the police acted more effectively, Worboys’ one-man campaign of terror 

against women might have ended much sooner.   

 

                                                
1 DSD & NBV v Commissioner of Police for the Metropolis [2014] EWHC 436 (HV), para 13. 
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This is a claw hammer. This is what Gareth Jeffrey used to batter his ex-partner, Stephen 

Smith, leaving him with 3 skull fractures, brain damage, and ongoing physical and 

psychological harm. In the weeks leading up this horrific assault - Stephen had been 

besieged by Jeffrey with telephone calls, texts and internet messages containing 

frighteningly explicit threats such as  

‘U are dead’;  

‘Look out for yourself –psycho is coming’;  

‘I am looking to kill you and no compromises’.  

Stephen’s efforts to get the police to take seriously his concerns that his life was in danger 

fell on deaf ears, notwithstanding a previous history of domestic abuse. The facts again 

reveal a police stance of procrastination and complacency: they simply did not consider the 

matter a priority and took virtually no steps to ensure Stephen’s safety.   

 

2 The issues at stake 

I could list innumerable instances such as these in which the police handling of rape and 

domestic violence cases has been by marred by incomprehensible, inexcusable failures. 

Similar problems also feature in cases of organized sexual grooming of young girls – the 

Oxford case is a particularly egregious example of police failure here - while, media reports 
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of ongoing investigations into historic cases of child sexual abuse – Westminster, Rotherham 

– again highlight serious and repeated police failings.     

 In most but not all of these cases, as Stephen Smith’s example shows, the victims are 

women and children. This is because, as the statistics clearly and consistently indicate, 

women and children are disproportionately likely to be victims of crimes of sexual abuse and 

domestic violence. Why do the police appear to fail these victims systematically and 

repeatedly? What can be done about it? Are the police themselves doing enough and if not, 

how might they be persuaded – compelled - empowered to act?  

The issue I want to consider tonight is whether and in what circumstances the victims of 

serious crimes of violence should be able to sue the police for failing to protect them or to 

investigate their claims properly. Moreover, I want to do is look at this general question of 

civil liability through the specific lens of domestic violence and sexual abuse as pressing – 

urgent - social problems.  A particular question which drives my enquiry is whether we can 

use civil liability – the ability to sue the police for investigative failures in the context of rape 

and domestic abuse – to change institutional behavior around the policing of gender-based 

violence, effectively to compel the police to truly embed the various policies and 

recommendations which a stream of damning reports into these matters has produced.  

In addition to this question of effectiveness is one of accountability. How do we ensure that 

public bodies such as the police are held to some account? The police after all are vested 

with enormous power – the power of state force. However important their role is – and of 

course it is hugely important to us all that our police forces operate effectively and well – 

the performance of that role must come with accountability.  

In our society, the central check upon state power, the core underpinning of public 

accountability, is the rule of law. It is fashionable in some circles to dismiss the rule of law 

as, at best, an aspirational myth with no real substance or foundation and at worst, an 

ideological tool which facilitates rather than thwarts state oppression.  Depending on the 

circumstances, I have no doubt it can be any or both of these things; but I have a sense 

that we are more than usually in need of the rule of law right now.  
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The late Lord Bingham, among others, was a great expounder of the virtues of the rule of 

law. He argued that  

The core of the existing principle is… that all persons and authorities within the 

state, whether public or private, should be bound by and entitled to the benefit of 

laws, publicly made, taking effect ... and publicly administered in the courts. 2    

Implicit in this mandate is the principle of legal equality, the principle that: 

(3) The laws of the land should apply equally to all, save to the extent that objective 

differences justify differentiation. 

In this regard, I would pose the following question: If the police systematically fail to 

effectively enforce certain laws enacted for the protection of all; and if the consequences of 

this failure are borne disproportionately by women and children, can it be truly said that 

• the laws of the land are applying 'equally to all'; or that 

• all persons within the state are 'entitled to the benefit of laws'?  or that 

                                                
2 Tom Bingham, The Rule of Law (Penguin 2011), chapter 1. He also added that ‘Generally speaking 
any departure from the rule I have stated calls for close consideration and clear justification’ (my 
italics). 

Lord%Bingham%on%the%Rule%of%Law

‘The%core%of%the%exis.ng%principle%is…%that%all%
persons%and%authori.es%within%the%state,%whether&
public&or&private,%should%be%bound%by%and%en1tled&
to&the&benefit%of%laws,%publicly%made,%taking&effect%
(generally)%in%the%future%and%publicly%administered%
in%the%courts’.%

%(3)%The%laws%of%the%land%should%apply&
&equally&to&all,%save%to%the%extent%that%
%objec.ve%difference%jus.fy%
%differen.a.on.%

%

% L%Bingham,%The&Rule&of&Law&(2010)%
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• laws against domestic violence and sexual assault are 'taking effect'? 

Can we be confident, in other words, that the rule of law is being upheld?    

 

3 The prevalence of rape and domestic abuse 

We all know that rape is a serious, reprehensible crime but are we fully aware of just how 

prevalent it is in our society? Take a look at these most recent figures: 

In the 12 months preceding September 2014, over 24, 000 rapes and almost 50,000 other 

sexual offences were recorded by the police.3 This is the highest number reported since 

2002-2003. Part of the reason for this rise in reporting is thought to be greater willingness 

on the part of victims to report their assault. In one sense then, these figures are a measure 

of success: 

• that victims feel more confident about reporting their assault to the police; and 

                                                
3 http://www.ons.gov.uk/ons/rel/crime-stats/crime-statistics/focus-on-violent-crime-and-sexual-
offences--2013-14/index.html 

How$prevalent$is$rape$and$sexual$assault?$
! 24,!043!rapes!and!49,934!other!sexual!offences!recorded!!in!year!ending!Sept!2014!

! Highest!number!since!2002?2003!

! Reported!sexual!offences!up!22%!on!previous!year!

! Government!study!esDmates!around!473,000!adult!vicDms!of!sexual!assault!each!year!(MOJHO!
2013)!

! 85%!women;!15%!men!

! Men!consDtute!99%!of!those!in!prison!for!sexual!offences!(MOJHO!2013)!!

!
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• that the police are properly recording such reports and less inclined to 

inappropriately designate them as ‘no-crimes’.4  

They are nevertheless quite shocking figures. That is a lot of assaults. Bear in mind too that 

an unknown - but statistically significant - number of victims do not report assaults to the 

police. It’s difficult to put an accurate number on how many that might be: a government 

study in 2013, drawing together all the available evidence, estimated that on average 

around 473,000 adults each year were victims of sexual offences.5  

The same study confirmed that women were far more likely to be victims of sexual assault 

than men. And, of course, the vast majority of perpetrators of sexual offences - around 

99%6 - are men.   

It is worth pausing just for a minute on these last two sets of figures, namely that 

• women make up 85% of those who claim to be victims of sexual offences; and 

• men make up 99% of those imprisoned for sexual offences.  

This shows that the figures relating to sexual offences are patterned along gender lines; it 

shows that men are overwhelmingly disproportionately likely to commit sexual offences and 

that women are overwhelmingly disproportionately likely to be victims of sexual offences. 

What significance, if any, does this striking feature of sexual offences have for Lord 

Bingham’s precepts of the Rule of Law: that all persons ‘should be entitled to the benefit of 

laws’ and that ‘the laws of the land shall apply equally to all’? 

 

                                                
4 ‘The improvement in recording of sexual offences by the police comes after investigation by Her 
Majesty’s Inspectorate of Constabulary (HMIC) following allegations of under-recording of crime by 
the police. HMIC carried out an inspection of the integrity of police recorded crime (over the period 
December 2013 to August 2014) and the final report on their findings, ‘Crime-recording: making the 
victim count’, was published on 18 November 2014. HMIC concluded that the greatest levels of 
under-recording were seen for sexual offences and violence against the person offences; with regard 
to sexual offences in particular, nationally, an estimated one of four (26%) sexual offences that should 
have been recorded as crimes were not.’ http://www.ons.gov.uk/ons/dcp171776_394474.pdf, p 15. 

5 An overview of sexual offending in England and Wales (MOJHO 2013), p 6 (around 404,000 
females and 72,000 males). 
6 MOJHO 2013, ch 6. 
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Let’s look now at the relevant data relating to domestic violence and abuse.   

A HMIC report published in 2014 – Everyone’s Business: Improving the Police Response to 

Domestic Abuse - begins with the following stark assertion: ‘The extent and nature of 

domestic abuse remains shocking’.7 The statistics more than support this alarming 

pronouncement:  

• In 2013/14, 1.4m women & 700k men reported experiencing domestic abuse 

• Of these, 1.1m women & 500k men experienced partner or ex-partner abuse 

•  While both men & women can be victims of domestic abuse, women more likely to 

be victims than men. 

• Women are much more likely to be high risk victims: 96% of referrals to MARAC 

(Multi Agency Risk Assessment Conference - an initiative introduced to coordinate agency 

responses to domestic violence locally) relate to women. 

• Of 183 female homicides in 2013/14, 46% were killed by their partners or ex-

partners. By contrast, 7% of male homicide victims died at their partner/ex-partners; hands.  

                                                
7 Everyone’s Business: Improving the Police Response to Domestic Abuse (HMIC 2014). 

How$prevalent$is$domes1c$abuse?
! 1.4m!women!&!700,000!men!report!experiencing!domes7c!(inc!family)!abuse!in!2013/14!(ONS!
2013/14)!

! 1.1m!women!&!500,000!men!experienced!partner!(inc!exGpartner)!abuse!

! !While!both!men!&!women!can!be!vic7ms!of!DA,!women!more!likely!to!be!vic7ms!than!men!

! Women!much!more!likely!to!be!high!risk!vic7ms:!96%!of!MARAC!referrals!relate!to!women!

! Of!183!female!homicides!in!2013/14,!46%!killed!by!partners!or!exGpartners!(cf!7%!of!male!
vic7ms)!
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Men of course are far more likely to be victims of homicide – 343 in 2013/14 - but the 

patterns of risk between men and women are very different. Specifically men are far more 

at risk of harm from their friends and acquaintances (comprising 40% of male homicides in 

13/14) than from their partners or ex-partners.  

Yet again we see that domestic abuse, and particularly partner abuse, is an extremely 

gendered phenomenon in which, while both men and women are at risk, the extent and 

level of risk to women is far greater.  

 

4 Current police responses to rape and domestic abuse  

Ever since the BBC aired a ‘fly on the wall’ documentary in 1983 showing Thames Valley 

police officers conducting an intimidating interview of a rape victim, the question of police 

attitudes to and conduct of rape complaints has been in the British public eye. Likewise, the 

way the police deal with domestic violence has been the focus of public scrutiny at least 

since the emergence of the Refuge Movement in the 1970s.8  

But to what extent are the problems identified then problems now? 

 

                                                
8 In 1974, the National Women’s Aid Federation was established as the first national domestic 
violence organisation, bringing together nearly 40 refuge services across the country. For the first 
time there was ‘a national body to co-ordinate the campaign for new laws and policies and to improve 
support for women and children experiencing domestic violence’ 
http://www.womensaid.org.uk/landing_page.asp?section=00010001001900040004 
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Domestic abuse 

In Everybody’s Business, the headline conclusions (and I quote directly) are as follows: 

• The overall police response to domestic abuse is not good enough 

• In too many forces there are weaknesses in the services provided to victims; 

• Some of these are serious and this means that victims are put at unnecessary risk  

• Many forces need to take action now 

• Domestic abuse is a priority on paper but, in the majority of forces, not in practice. 

• The stated intent is not translated into operational reality… tackling domestic abuse 

often remains a poor relation to acquisitive crime and serious organised crime.  

The Report went on to identify key factors contributing to this general failure:  

• A lack of visible leadership and clear direction set by senior officers 

• Alarming and unacceptable weaknesses in some core policing activity, in particular 

the collection of evidence 

• Poor management and supervision, failing to reinforce the right behaviours, 

attitudes and actions of officers; and  

Some%recent%studies%of%police%handling%of%%rape%and%
domes4c%abuse%cases
! Everyone’s*Business,*Improving*the*Police*
Response*to*Domes:c*Abuse!(HMIC!2014)!

! Forging*the*Links:*Rape*Inves:ga:on*and*
Prosecu:on*(HMIC/HMCPSI!2012)!

! A*Report*by*Baroness*Vivien*Stern*CBE*of*an*
Independent*Review*into*how*rape*complaints*
are*handled*by*public*authori:es*in*England*
and*Wales*(HO!2010)!
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• Failure to prioritise action that will tackle domestic abuse when setting the priorities 

for the day-to-day activities of frontline officers.9   

Rape and sexual assault 

The criminal justice approach to sexual assault claims has been the subject of a damning 

succession of studies over the last 30 years. These studies, both academic and state-

initiated, have generated a mountain of data about the handling of such claims within the 

criminal justice system - from initial reporting through to final disposition of a case. Together 

they evidence deep structural, institutional, and cultural problems going to the heart of the 

effectiveness of the criminal justice system.10  

Within this extensive literature, the role of the police features prominently, particularly to 

explain the high rate of attrition in rape cases, that is, the rate at which complaints drop out 

of the system at various stages after reporting.11 This concern is sometimes framed in terms 

                                                
9 HMIC 2014, n 7 above. 

10 See eg Chambers, Gerry and Millar, Ann. 1983. Investigating Sexual Assault. Edinburgh: Scottish 
Office Central Research Unit; Blair, Ian. 1985. Investigating Rape: A New Approach for Police. 
London: Croom Helm/ The Police Foundation; Harris, Jessica and Grace, Sharon. 1999. A Question 
of Evidence: Investigating and Prosecuting Rape in the 1990s. London: Home Office; Gregory, 
Jeanne and Lees, Sue. 1999. Policing Sexual Assault. London: Routledge; Her Majesty’s 
Inspectorate of Constabulary (HMIC) and Her Majesty’s Crown Prosecution Inspectorate (HMCPSI). 
2002. Joint Inspection into the Investigation and prosecution of rape offences in England and Wales; 
HMCPSI. 2007. Without Consent: A Report on the Joint Review of the Investigation and Prosecution 
of Rape Offences. London: HMIC and HMCPSI. 2012. Forging the Links: Rape Investigation and 
Prosecution: A Joint Inspection by HMIC and HMCPSI.  London: HMCPSI and HMIC; Feist, Andy, 
Ashe, Jane, Lawrence, Jane, McPhee, Duncan and Wilson, Rachel. 2007. Investigating and 
Detecting Recorded Offences of Rape. London: Home Office Online Report (2007); Baroness Stern 
independent review into how rape complaints are handled by public authorities in England and Wales 
(HO 2010); MOJHO 2013 (n 5 above) M Hester, From report to Court: rape and the criminal justice 
system in the North East (University of Bristol 2013): K Hohl and E Stanko, ‘The Attrition of Rape 
allegations in England and Wales’ European Journal of Criminology (2015). Yet another review of 
how the Metropolitan Police and the CPS handle rape complaints was announced in June 2014 
(http://content.met.police.uk/News/Commission-of-an-independent-review-into-rape-
investigation/1400024447530/1257246741786). The outcome of this review is expected imminently. 

11  During the early 2000s in particular, the conviction rate in rape cases became the focus of intense 
public scrutiny as figures revealed that no more than around 6% of reported rapes resulted in a rape 
conviction (Kelly, Liz, Lovett, Jo, and Regan Linda. 2005. A Gap or a Chasm: Attrition in Reported 
Rape Cases. Home Office Research Study 293. London: Home Office Research, Development and 
Statistics Directorate). As a proportion of cases reported, the conviction rate has continued to hover 
troublingly around 6-7% although more recently, the accuracy and significance of the ‘6%’ figure has 
been questioned on the grounds that it relies on measures and comparisons which are inappropriate 
and can yield misleading results (Stern 2010). Subsequent studies have endeavoured to ensure 
greater commensurability of measures and comparisons in data calculations and few doubt that a 
serious problem of attrition does exist in rape cases, that is, that a high number of cases fall out of the 
criminal justice system at all stages of the proceedings from reporting to the courtroom. Much ink has 
been spilled trying to ascertain the reasons for this falling off of claims (see most recently MOJHO 
Review 2013).  
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of conviction rate – The conviction rape for rape, it is often alleged, is worrying low. It is 

true that as the number of rapes being reported has rapidly risen, the number of convictions 

has remained relatively stable.  Some people conjecture that this is not a problem – that 

only ‘real rapes’ are making it through the system; the implication is that the vast majority 

of rape allegations are fabricated or at the very least a result of sexual miscommunications.  

Theoretically this might be the case although it is difficult to get one’s head round the idea 

that 19 out of 20 women who report rape are either lying or confused.  

The real point here is this: clear and consistent evidence shows that the reason why rape 

allegations fall away in such great numbers after initial reporting is in significant part to do 

with failings in the way these kinds of claims are handled by the criminal justice system, 

including but not limited to the police. The same body of evidence also shows that police 

practices in relation to rape claims too often fall far short of their own standards and 

guidelines.        

Prominent concerns to emerge in this context include  

• a sustained culture of suspicion directed at rape complainants,  

• poor record-keeping by police officers;  

• the widespread misuse of ‘no-criming’;  

• sloppy witness follow-up and evidence-gathering; and  

• lack of adequate senior officer supervision.  

All of these were highlighted as significant problems in the Worboys investigation.12  

At the same time, it would be wrong to suggest that no progress whatsoever has been 

made in how the police handle rape investigations. A joint report into rape investigation and 

prosecution carried out by the HMIC/HMCPSI in 2012 acknowledged signs of improvement, 

particularly in relation to how rape complainants are initially treated by police. The report 

nevertheless concluded that there was ‘no room for complacency’13 and went on to highlight 

a number of ongoing problems including wide variation of practice across forces, the 

                                                
12 DSD n 1 above. 
13 HMIC/HMCPSI 2012 (n 10 above), p 5. 
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continued misuse of no-criming, and inadequacy of police-intelligence gathering. The same 

report also emphasised that police performance targets – clear up rates and so forth - were 

shaping policing priorities in ways which were detrimental to the development of a better 

understanding of, and therefore response to, rape offending. 

No one could deny that rape and sexual assault present a highly complex policing problem 

requiring considerable sophistication in terms of strategic response. This strategic emphasis 

is very much the focus of the HMCPSI report in 2012.14 The difficulty is that high level 

strategy is not translating into operational changes on the ground. As the Stern Review in 

2010 concluded: ‘the policies are right… but the implementation is patchy and must be 

improved’15  I don’t entirely agree with that conclusion – I think there is still a lot of hard 

thinking to be done. Indeed, one of the things we have to think hardest about is why if the 

police know what to do, they don’t nevertheless seem to be doing it. Why is embedding 

change so hard? Why is the grip of the institutional culture - built upon ‘a long history of 

disbelief, disrespect, blaming the victim, not seeing rape as a serious violation, and 

therefore deciding not to record it as a crime’16 –so hard to dislodge?  

This is where civil suits against the police could arguably play a positive role: change must 

come from within the police force itself; can civil suits promote this process of internal 

transformation? 

 

5 Suing the police: the legal framework governing civil liability 

Let’s return again to the three stories with which we started all of which have been the 

subject of litigation against the police. How well have the litigants fared? 

                                                
14 Ibid.  

15 Stern Review 2010 (n 10 above).  
16 Ibid, Executive Summary, p 14. 
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In Michael, two legal arguments were advanced, one based on negligence, the other on 

human rights.17 The Supreme Court allowed the striking out of the negligence claim – that 

is, they decided that Joanna Michael’s family couldn’t sue the police in negligence – even if 

they had in fact been negligent. On the other hand, they let the human rights claim 

proceed. That doesn’t mean the Michaels’ family has won or the claim has been upheld – 

only that it can now be properly argued in court. For the Michael family, the legal battle is 

far from over.   

In DSD & NBV,18 two victims of the Black Cab rapist sued the police relying on the Human 

Rights Act. They did not make a negligence claim at all which, in the light of Michael, was 

probably just as well. The High Court upheld their claims and ordered the Metropolitan 

police to pay the victims compensation, totaling around £41k. DSD is the first decision of its 

kind here in the UK. However it is only a High Court decision, and therefore vulnerable to 

appeal –in fact it’s due to go before the Court of Appeal this May. While the judgment itself 

is a legal tour-de-force, the sheer novelty of the claim and lack of established pedigree 

means that it has yet to find its legal legs in English law.  

The claim in Smith v Chief Constable of Sussex Police19 was based in negligence. In some 

ways, the police treatment of Stephen Smith amounts to the most shocking dereliction of 

                                                
17	  Michael	  v	  Chief	  Constable	  of	  South	  Wales	  and	  another	  [2015]	  UKSC	  2.	  
18	  N	  1	  above.	  
19	  Smith	  v	  Chief	  Constable	  of	  West	  Sussex	  [2008]	  UKHL	  50.	  

Three%Cases
! Michael(v(Chief(Constable(of(South(Wales(and(
another[2015]!UKSC!2!(Supreme!Court,!
formerly!House!of!Lords)!

! DSD(&(NBV(v(Commissioner(of(Police(for(the(
Metropolis([2014]!EWHC!436!!(High!Court)!

! Smith(v(Chief(Constable(of(Sussex(Police![2008]!
UKHL!50!(House!of!Lords0!
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police duty in the face of unambiguous evidence of a serious threat to life that we have 

encountered. Yet, the majority of the House of Lords firmly closed the door on negligence 

recovery, denying the police owed any duty of care to Stephen.  

From these three cases we can see that there is currently little prospect of a successful suit 

against the police by victims of rape and/or domestic violence. That is the harsh reality. How 

did this state of affairs come about? And why should such suits be so difficult if not 

impossible to pursue?  Let’s take a closer look at how the legal framework has evolved, 

focusing first on the tort of negligence. 

What is negligence? Essentially it is the legal duty to take reasonable care not to injure other 

people. If we breach that duty, we are liable to pay the injured party compensation. The 

police can be sued in negligence in some kinds of situation. For example, if a police officer 

drives carelessly and runs someone over in the course of their duties, the traffic victim will 

be able to sue, just as they would any other driver. Similarly, if the police negligently 

damage your property, a claim for compensation may arise. The courts have no problem in 

these kinds of claims in holding the police to the same standard of care as everyone else. 

The difficulty arises when the alleged negligence relates to how the police deliver their core 

functions - not how they drive or how they treat your property - but the care that they take 

or don’t take when they go about the business of investigating and suppressing crime. 

This issue first drew legal attention in the late 1980s. Hill v Chief Constable of West 

Yorkshire (1989)20 was a suit brought against the police by the family of the last victim of 

the Yorkshire Ripper, Peter Sutcliffe. Sutcliffe, as some of you will remember, was a 

notorious serial killer, convicted of murdering 13 women and attempting to murder 7 others. 

Jacqueline Hill’s family sued the police arguing that had the police not been negligent in the 

conduct of their investigations, Sutcliffe would have been caught a lot sooner, and their 

daughter would not have died.  The police were widely criticized for their handling of the 

Ripper investigation at the time and subsequent information appears to support the view 

that this was a poorly executed investigation.21 Nevertheless, the House of Lords rejected 

the Hills’ claim holding the police owed Jacqueline no duty of care. Lord Keith, who delivered 

the main judgment, placed particular emphasis on the fact that the police could have had no 

way of knowing that Jacqueline Hill was at particular risk. She was no more at risk than any 

                                                
20	  [1989]	  1	  AC	  53.	  
21 Sir Lawrence Byford Report into the Police Handling into the Yorkshire Ripper case (1981) (not 
released into the public domain until 2006). 
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other woman in West Yorkshire and the police could not owe a duty of care to them all.  In 

legal terms, the police could not owe a general duty to care to unidentified members of the 

public to apprehend unknown criminals who posed a reasonably foreseeable risk of harm.  

This left open the question of whether the police could owe a duty to a member of public at 

particular risk, of which the police were aware. For example, if the police knew a specific 

individual was at serious risk of harm from another specific individual (as is often the case in 

domestic abuse cases) and failed to act or acted carelessly, could the injured person sue 

then? The logic of the reasoning in Hill might suggest yes. History, in the form of the Smith 

and Michael cases, proves otherwise. We’ll come back to this point. 

Lord Keith made another kind of argument against liability – what we call in law a policy 

argument – an argument that it is against ‘public policy’ (whatever that means) to allow a 

particular type of claim to succeed.   

 

According to Lord Keith, we should not impose liability on the police because  

• it might ‘lead them to exercise their functions in a detrimentally defensive frame of 

mind’; 

• it might draw the courts into questioning issues it was not appropriate for them to 

question, for example, the use of police resources, the exercise of police discretion, the 

formulation of policy and so on;  

Lord%Keith’s%public%policy%arguments
! Liability!might!!

,!lead![the!police]!to!exercise!their!func:ons!in!a!detrimentally!defensive!frame!of!mind;!

! ,!draw!the!courts!into!ques:oning!issues!it!was!not!appropriate!to!ques:on,!for!example,!the!
use!of!police!resources,!exercise!of!police!discre:on,!the!formula:on!of!policy;!!

He!stated:!
◦  A!great!deal!of!police!:me,!trouble!and!expense!might!be!expected!to!have!to!be!put!into!the!
prepara:on!of!the!defence’.!!

! This!would!result!in!!
◦  ‘a!significant!diversion!of!police! !manpower!and!aIen:on!from!their!most!important!func:on,!the!
suppression!of!crime.’!

! Hill$v$Chief$Constable$of$West$Yorkshire$[1989]!1!AC!53!(House!of!Lords)!
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•  ‘A great deal of police time, trouble and expense might be expected to have to be 

put into the preparation of the defence’.  

• This would result in ‘a significant diversion of police manpower and attention from 

their most important function, the suppression of crime.’ 

For these reasons, Lord Keith concluded, the police should be ‘immune from liability’ so far 

as concerns their ‘function in the investigation and suppression of crime’.  

After Hill, a number of cases tried to test the extent to which the judgment still left room for 

a claim where a close relationship could be established between the police and the claimant. 

In Osman v Ferguson (1993)22 a family was subject to a prolonged campaign of harassment 

by a schoolteacher whose behavior became increasingly violent and threatening. Eventually 

he attacked and killed the father and seriously injured the son. The police were well aware 

of the threats and had actually interviewed the schoolteacher. The family argued the police 

had not done enough to protect them, that they had in fact been negligent.  

Despite a much closer relationship between the police and the victims, who were clearly 

identified as at risk, and despite the fact that the perpetrator too was known to the police as 

a specific risk to the family, the claim was rejected, the court relying predominantly upon 

the policy reasons articulated by Lord Keith in Hill to deny liability.23  

A similar kind of reasoning was used in Brooks v Commissioner of Police for the Metropolis 

(2005).24 Duwayne Brooks was with Stephen Lawrence, the young black teenager from 

Lewisham who was murdered by a gang of racist youths in 1993. The claim in Brooks was 

slightly different from Hill and Osman. Duwayne did not argue the police had failed to 

protect him from a racist attack. What he claimed was that the way the police treated him 

after the attack, amounted - among other things - to negligent conduct. Specifically 

Duwayne maintained that the police had not taken reasonable steps to assess whether he 

was a victim of crime and offer him appropriate protection, support, and assistance. The 

police had not treated Duwayne in the way they usually treated a key eye-witness to a 

serious crime of violence and they had not afforded reasonable weight to the account he 

gave of events or acted upon it accordingly.        

                                                
22	  [1993]	  4	  All	  ER	  344.	  
23 The Osmans went on to bring a claim in the ECHR which was upheld on different grounds: Osman 
v UK [1998] EHRR 101.  

24	  Brooks	  v	  Commissioner	  of	  Police	  for	  the	  Metropolis	  [2005]	  UKHL	  24.	  
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The racist treatment to which Duwayne Brooks was subjected in the course of what the 

House of Lords acknowledged was ‘a badly conducted investigation’ (putting it mildly) is not 

unlike the kind of sexist treatment the police have too often meted out to victims of rape 

and domestic abuse. Could this kind of discriminatory treatment be sufficient to found an 

action in negligence? Their Lordships held not – and their main reason once again was 

public policy: as a matter of public policy the police generally owed no duty of care to 

victims or witnesses in respect of their activities when investigating suspected crime.  

Interestingly, their Lordships recognized in Brooks that the reasoning behind the wide berth 

conferred on the police in Hill could not now wholly be defended. In Hill, Lord Keith had 

confidently stated: ‘From time to time [the police] make mistakes in the exercise of that 

function, but it is not to be doubted that they apply their best endeavours to the 

performance of it’. After the Stephen Lawrence investigation, such unabashed confidence in 

the police, looked horribly misplaced as Lord Steyn in Brooks acknowledged, observing: 

‘Nowadays, a more sceptical approach to the carrying out of all public functions is 

necessary’.  

Nevertheless Lord Steyn went on to deny Duwayne’s claim.  

This is what he said: 

‘A retreat from the principle in Hill's case would have detrimental effects for law 

enforcement. Whilst focusing on investigating crime, and the arrest of suspects, 

police officers would in practice be required to ensure that in every contact with a 

Lord%Steyn%in%Brooks&v&Commissioner&of&the&
Police&for&the&Metropolis&[2005]%UKHL%24.
!  ‘A!retreat!from!the!principle!in!Hill's!case!
would!have!detrimental!effects!for!law!
enforcement.!Whilst!focusing!on!inves;ga;ng!
crime,!and!the!arrest!of!suspects,!police!
officers!would!in!prac;ce!be!required!to!
ensure!that!in!every!contact!with!a!poten;al!
witness!or!a!poten;al!vic;m!;me!and!
resources!were!deployed!to!avoid!the!risk!of!
causing!harm!or!offence.!Such!legal!du;es!
would(tend(to(inhibit(a(robust(approach(in(
assessing(a(person(as(a(possible(suspect,(
witness(or(vic6m.!By!placing!general!du;es!of!
care!on!the!police!to!vic;ms!and!witnesses!the!
police's(ability(to(perform(their(public(func6ons(
in(the(interests(of(the(community,(fearlessly(
and(with(despatch,(would(be(impeded.!It!
would,!as!was!recognised!in!Hill's!case,!be!
bound!to!lead!to!an!unduly!defensive!
approach!in!comba;ng!crime.’!
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potential witness or a potential victim, time and resources were deployed to avoid 

the risk of causing harm or offence. Such legal duties would tend to inhibit a robust 

approach in assessing a person as a possible suspect, witness or victim. By placing 

general duties of care on the police to victims and witnesses the police's ability to 

perform their public functions in the interests of the community, fearlessly and with 

despatch, would be impeded. It would, as was recognised in Hill's case, be bound to 

lead to an unduly defensive approach in combating crime.’ 

At this point we come to the case of Stephen Smith which also went to the House of Lords. 

As we know, Stephen’s claim failed, the majority of the House relying on ‘the core principle 

of public policy in Hill’’, as reinterpreted by Lord Steyn in Brooks, to support the denial of a 

general duty of care on the police in relation to their function in the investigation and 

suppression of crime.  

It is interesting to note how what began almost as a judicial afterthought in Hill has since 

become interpreted as its core principle. Recall that in Hill itself, recovery was primarily 

denied because Jacqueline Hill was an unidentified member of a large class of people at risk. 

In legal terms, the relationship between Jacqueline and the police was held to be 

insufficiently close or proximate to generate a duty of care. A lawyer could argue with some 

conviction that Lord Keith’s comments on public policy in Hill were obiter dicta, effectively 

‘made in passing’, and were not part of the ratio decidendi – the reason for deciding that 

case  

In jurisdictions outside the UK, this legal subtlety has been given greater account. In Jane 

Doe v Metropolitan Toronto (Municipality) Commissioners of Police (1990), a rape victim, the 

4th victim of a serial rapist in Toronto, sued the police alleging that their failure to warn 

women living in the particular vicinity in which the rapist was operating was a breach of 

their duty of care towards her.  The Toronto police applied for the claim to be struck out on 

the grounds that it disclosed no recognizable cause of action; simply put, there was no legal 

basis for Ms Doe’s case.  The court disagreed and allowed it to proceed. They held that 

unlike Hill, Ms Doe fell within a class of identifiable victims – identifiable by location but also 

by the rapist’s modus operandi; he targeted young white women living alone in second and 

third floor apartments with balconies – to whom the police owed a duty of care. According 

to Moldaver J,  ‘The harm was foreseeable and a special relationship of proximity existed’.25   

                                                
25 Doe v Metropolitan Toronto (Municipality) Commissioners of Police (1990) 72 DLR (4th) 580, per 
Moldaver J, para 22.  
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Ms Doe went on to secure substantial damages from the Toronto police in a full hearing of 

her claim in which the Court held that the police decision not to warn women at particular 

risk was a breach of the duty of care and therefore negligent.26 The same Court also held 

that Ms Doe’s rights under the Canadian Charter of Rights – specifically her right to security 

of person and her right to equal protection and equal benefit of the law - had been violated. 

In South Africa too the law has been developed in ways which give greater weight to the 

importance of ensuring that the police respond effectively to gender-based violence. In 

Carmichele v Ministers of Safety and Security, Justice and Constitutional Development 

(2001),27 a woman brought the claim against the police and prosecutorial authorities the 

after being brutally attacked by a man already on bail for a serious sexual assault. The 

South African Constitutional Court allowed the claim to proceed and were critical of what 

they called ‘the immunity approach’ of the English courts,28 expressing scepticism about the 

way in which public policy arguments were being used to cut off virtually all avenues of 

redress. They observed: 

‘Fears expressed about the chilling effect [negligence] liability might have on the 

proper exercise of duties by public servants are sufficiently met by the proportionality 

exercise which must be carried out and also by the requirements of foreseeability 

and proximity.’ 

In other words, general concerns about imposing too heavy a burden of liability upon the 

police could be addressed by confining the duty of care to carefully circumscribed 

situations.29  

Certain additional features of the Carmichele decision bear further mention. Of particular 

significance is the CC emphasis on the obligation of the courts to develop the common law 

in ways which ‘reflect the spirit, purport and objects of the [South African] Bill of Rights’.30 

In post-apartheid South African law, human rights and common law development are 

                                                
26 Doe v Metropolitan Toronto (Municipality) Commissioners of Police (1998) 160 DLR (4th) 697. 

27	  2001	  (4)	  SA	  938	  (CC).	  
28 Para 47. 

29 See also Van Eeden v Minister of Safety and Security (2002, SCA) in which a young woman who 
was raped by a dangerous sexual predator who had escaped from police custody succeeded in 
establishing that the police had breached a duty of care towards her. 
30 Carmichele, n 27 above, para 36.  
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required to go hand-in-hand, to develop harmoniously and in ways which are mutually 

reinforcing. By contrast the English judiciary are taking a rather different approach. If we 

return for a moment to the case of Stephen Smith, one of the most striking aspects of that 

case is the judicial discussion of the relationship between negligence on the one hand and 

human rights claims on the other. While Lord Bingham, who incidentally dissented from the 

majority decision to deny Stephen Smith a remedy, took the view that the common law of 

negligence should be developed to take account of human rights obligations,31 that they 

should evolve in harmony, Lord Hope, speaking for the majority was adamant that the 

human rights and the common law should remain distinct: ‘In my opinion’ he observed ‘the 

common law … should be allowed to stand on its own two feet side by side with the 

alternative [human rights] remedy’.32  

This judicial institutionalisation of a clear divide between human rights claims on one hand 

and negligence claims on the other can produce invidious results for claimant. For example, 

if Stephen Smith claim had been able to bring a claim under the Human Rights Act, on the 

facts he might well have succeeded. That he could not was a result of the technical 

application of legal limitation periods. While for a negligence, the claimant generally has 

three years to bring a claim, under the Human Rights Act, the claim expires after one year. 

Justice for Stephen thus turned on the technicalities associated with bringing the right claim 

at the right time.    

At this point we confront the issue of whether human rights can help claimants here. When 

Stephen lodged his claim in the early 2000s, very little was yet known about the potential 

impact of the Human Rights Act on English law – the Act had been in force for a very short 

amount of time. By the time DSD and NBV went to law a few years later, the legal 

landscape in which they fought their claim had been significantly transformed. No doubt in 

part as a result of the failed claims in negligence in the past, DSD & NBV avoided this route. 

They based their claim solely on human rights law.33 Specifically they argued that by failing 

to conduct an effective investigation into the activities of the Black Cab rapist, the police had 

violated an obligation under the Human Rights Act not to act in ways which are incompatible 

with the European Convention of Human Rights. 

                                                
31 Smith, n 19 above, para 58. See also Lord Bingham’s comments ‘where a common law duty covers 
the same ground as a Convention right, it should, so far as practicable, develop in harmony with it’. 
32 ibid para 82.  

33	  DSD	  &	  NBV,	  n	  1	  above.	  
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Basically it comes down to this. We are all entitled to the benefit of rights under the 

Convention, including the right not to be subject to torture or inhuman or degrading 

treatment (Article 3). In a lengthy succession of cases the European Court of Human Rights 

has held that Article 3 imposes a positive obligation on states to take steps to ensure that 

people’s rights under Article 3 – and indeed under Article 2, the right to life – are protected 

by a sound and effective system of law and law enforcement. This has been held to include 

in certain carefully prescribed circumstances a duty upon the police to take preventive 

operational measures to protect individuals at particular risk.34 The prescribed circumstances 

are as follows: 

Slide 12  

‘It must be established … that the authorities knew or ought to have known … of the 

existence of a real and immediate risk to the life of an identified individual or 

individuals from the criminal acts of a third party and that they failed to take 

                                                
34 In Osman v UK (n 23 above), the ECtHR recognized that that the State obligation under Art 2 
ECHR (right to life) to take appropriate steps to safeguard the lives of those within its jurisdiction could 
include ‘in certain well-defined circumstances a positive obligation on the authorities to take 
preventative operational measures to protect an individual whose life was at risk from the criminal 
acts of other parties’. 

European)Conven,on)of)Human)Rights)
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! Everyone’s!right!to!life!shall!be!protected!by!
law!

! Ar8cle!3!

! No!one!shall!be!subjected!to!torture!or!to!
inhuman!or!degrading!treatment!or!
punishment!

! ‘It!must!be!established!…!that!the!authori8es!
knew!or!ought!to!have!known!…!of!the!
existence!of!a!real!and!immediate!risk!to!the!
life!of!an!iden8fied!individual!or!individuals!
from!the!criminal!acts!of!a!third!party!and!that!
they!failed!to!take!measures!within!the!scope!
of!their!powers!which,!judged!reasonably,!
might!have!been!expected!to!avoid!that!risk’!

! Osman!v!UK![1999]!1!FLR!193!(European!Court!
of!Human!Rights)!
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measures within the scope of their powers which, judged reasonably, might have 

been expected to avoid that risk.’35 

Within the context of this carefully prescribed duty, the ECtHR has held that the duty 

encompasses some minimum requirement of effective investigation 0 it is this ‘procedural 

obligation’ effectively to investigate which formed the basis of the claim DSD and NVB made 

against the police.  

As we know, Justice Green upheld the claim after engaging in a careful synthesis of the 

relevant Strasbourg case law. In finding that a duty under human rights arose and had been 

breached Justice Green was duly attentive to the kinds of policy considerations that had 

featured in the negligence cases.  ‘The law’ he said ‘must not impose an excessive burden 

on the police’.36   However, he went on to argue, the test proposed ‘does not open a 

Pandora’s Box of liability for the police and when applied rigorously by the domestic courts 

should not be such as to create a disproportionate burden…’37 

In other words, this is no liability free-for-all. It creates a limited right to sue in carefully 

prescribed circumstances; it recognizes the need to balance concerns about policing with 

respect for human rights; and it is soundly grounded in a lengthy pedigree of judgments in 

which these issues have been thoroughly thrashed out.  

Will DSD survive appeal in May? I think so because the legal basis is very strong. However I 

can’t be wholly confident particularly given the generally protective stance the appellate 

courts have taken in relation to actions against the police in the past. The authority of DSD 

will be further undermined if indeed Conservative proposals to repeal the Human Rights Act 

and redefine the relationship between Strasbourg jurisprudence and English law go ahead 

after the election.38 DSD is unashamedly a Strasbourg product. That is why it has managed 

to chink the armour the English courts have placed around the police.   

We finally arrive at the case of Joanna Michael, a young Cardiff Mum whose calls to the 

police were not answered in time, with fatal, tragic results39.  Two weeks ago the Supreme 

                                                
35 Osman v UK (duty extended to encompass Art 3 in Z v UK (2001) 34 EHRR 97. 
36 DSD (n 1 above) para 224. 

37 Ibid, para 241. 
38 The Conservatives’ Proposals for Changing Britain’s Human Rights Law (October 2014). 

39	  N	  17	  above.	  
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Court denied her family had a right to sue in negligence, upholding the legal position as it 

has developed from Hill through to Smith. We need to be clear about exactly what that 

means. It means that the police owe no duty to Joanna or her family not to be negligent. 

The family cannot call the police to account if negligence is established. Nor could Stephen 

Smith, nor could Duwayne Brooks, nor could the Hill or Osman families. The leading 

judgment is given by Lord Toulson, with whom 4 other judges agree. Two judges however, 

Lady Hale and Lord Kerr, disagree with the majority judgment.  Interestingly, the very fact 

that there were 7 judges rather than 5 is itself an indication of just how important the 

Supreme Court considered this decision to be. In this sense it is unfortunate –at least for 

those who wished to see this matter settled - that the decision was not unanimous, that two 

leading judges continue to advocate recognition of a duty in some circumstances. Add to 

that the dissenting judgment of Lord Bingham in Smith and you have three leading judges 

who are deeply uncomfortable with the notion that police are (for all practical purposes) 

immune from liability for negligence in the exercise of their core functions.  

Perusing the judgments in Michael, I have to say I am particularly enthused by Lord Kerr’s 

carefully constructed argument in favour of imposing liability where a proximate relationship 

between the police and the claimant can be established, a position with which Lady Hale 

concurs.  

On the other hand, I am not hugely swayed by the judgment of the majority. Indeed I 

would go as far as to say that in legal terms, this is not Lord Toulson’s finest hour. The 

judgment itself is long, striving to cover a wide range of converging legal authorities. Lord 

Toulson also tries to take some account of context - of the prevalence and seriousness of 

domestic violence, and of our multiple international obligations to address gender-based 

violence. However, none of this makes the slightest dent in his core argument which run 

along the following lines:  

English law does not generally impose liability on a defendant for injury to the person or 

property of a claimant caused in fact by a third party.40 The reason for this Lord Toulson 

says rests on the long established [but fairly incoherent] distinction between acts and 

omissions: we are liable in negligence for our acts but not generally for our omissions. 

Applying this to the situation in Michael, the police failure to come to Joanna’s rescue was 

an omission not an act; therefore the default presumption is against liability. 

                                                
40 Michaels, para 97 
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Let’s leave to one side for the moment that, unlike the world at large, it is the job of the 

police to come to the rescue of people like Joanna – just as it is the job of medical 

professionals to help the sick and injured.  

Lord Toulson goes on to acknowledge at least two established exceptions to this rule. The 

first is where the defendant has some control over the third party; the second extends to 

situations where the defendant assumes responsibility towards the claimant. One could 

argue that additional ‘exceptions’ encompassing situations where the status of the 

defendant and/or the nature of the relationship between the defendant and the claimant 

create a duty of act. Lord Toulson seems to collapse these into the narrower question of 

whether an assumption of responsibility can be established.41  

Lord Toulson concludes that Joanna Michael’s claim does not fit into any of established 

exceptions and must fail. Note that he seeks to rest the decision upon legal principle, 

avoiding too much reliance on public policy arguments to support his position. This is a wise 

move given that the public policy arguments so often rehearsed here are rightly coming 

under increased critical scrutiny.42 Lord Kerr, for example, contends that general assertions 

about the likely impact of imposing liability upon the police should be better supported, 

based on ‘tangible ground rather than mere generalities’.43 Lord Kerr also argues that the 

burden of producing evidence to support such arguments should lie with those who seek to 

benefit from them; in other words, if the police are concerned that liability will impact 

detrimentally on their operations, they should substantiate that claim with hard evidence. -  

One of the major difficulties I have with Lord Toulson’s judgment is that he blends the broad 

question of whether and what circumstances the police owe a duty of care in relation to 

carrying out their core duties with the much narrower question of whether the police should 

be liable for their omissions as opposed to their acts. One can see how this fits the facts in 

Michael. The failure of the police to respond to Joanna’s cry for help can indeed be 

construed as an omission. On the other hand, the poorly conducted investigation in Hill, the 

‘highly regrettable’ operational failures in Smith, the shamefully racist treatment of a witness 

in Brooks - are these reducible to ‘mere’ omissions?  

                                                
41	  Michael,	  n	  17,	  para	  100.	  
42 Although see ibid per Lord Toulson at para 122.  
43 Ibid, para 182 per Lord Kerr.  
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I am also troubled by the assumption that these kinds of claim necessarily take the form of 

seeking to hold the police responsible for harm caused by someone else, the rapist, the 

batterer etc. In some cases, the fact and the arguments do take that form but not in all. In 

Brooks, for example, the claim was not that the police failed to protect Duwayne from being 

attacked but that they treated him appallingly afterwards. Likewise in DSD, the nature of the 

complaint is that the defendants – the police – have directly harmed the claimants by their 

poor treatment during the investigation.      

How then does Lord Toulson get from a specific concern with police liability for omissions to 

a general position which denies ‘a private law duty to exercise reasonable care to safeguard 

victims or potential victims of crime’44 except in the contexts he identifies? To put it another 

way, how far does the majority judgment in Michael actually extend? Does it really put the 

issue of police liability in these kinds of circumstances firmly to rest? I think not. I think this 

issue will rear its troublesome head again and again until a fairer, more proportionate 

solution is reached.  

 

6 Concluding thoughts: why civil claims against the police ought to be permitted 

For the Michael family, negligence is certainly no longer an option. They are left now with 

the hope that a future court will look sympathetically upon their claim based on Article 2. I 

wish them luck with it. I now wish to conclude by returning to the broader question of 

whether we should be supporting these kinds of claims in the first place. 

We have seen disturbing evidence of the extent to which gender-based violence continues 

to occur at a troublingly high rate in our society. We have seen too that police efforts 

effectively to respond to such violence are mixed at best and, at worst continue to 

reproduce the values and beliefs which contribute to the problem in the first place. Victims 

of rape, sexual and domestic abuse do not, I would argue, enjoy equal benefit of protection 

as the Rule of Law requires. When we consider that the vast majority of those victims are 

women and children, that these are crimes are deeply, unremittingly patterned along gender 

lines, we confront directly the extent to which a failure to address them contributes to the 

persistence of gender inequality.  

                                                
44 Michael, para 115. 



 

28	  

How then can imposing civil liability on the police improve things?  

What the threat of liability does is create a system of what American scholar, Charles Epp 

calls ‘legalized accountability’.45 Epp argues that civil litigation has real advantages over 

other forms of accountability particularly in relation to state bureaucracies such as the 

police. He points to the persistent problem which reformers face when trying to change 

bureaucracies from the outside: policies are adopted but never implemented, lip-service is 

paid to externally mandated directions: the result is what Epp describes as ‘bureacratic 

window-dressing’.  

Remember the conclusions of the recent HMIC report on Police response to domestic abuse: 

• ‘Domestic abuse is a priority on paper but, in the majority of forces, not in practice’. 

• ‘The stated intent is not translated into operational reality’ 

For Epp, the institutional fear of liability is precisely the driver needed to bring about change 

from within. You will recall that many of the judges express concern that the fear of liability 

will adversely affect the way in which the police go about their business. Epps comes at it 

from a different angle – yes it will affect the way in which the police go about their business 

but not necessarily adversely. Isn’t this what we want to achieve? Surely we want to change 

policing priorities, we want to incentivize the police to accord these issues the attention and 

concern they require.  

One of Epp’s most powerful points is that fear of liability empowers those within a 

bureaucracy who are trying to bring about reform. We need to challenge the legal narrative 

which constructs our police force as a monolith, an undifferentiated mass rather than a 

community of difference and contestation, just like any other. There are many within the 

police who desperately want change to occur. Opening the door to liability suits just a little 

bit – no one, I repeat no one is advocating a liability free-for-all – empowers those 

reformers from within and it disempowers those who continue to draw on a traditional 

culture of police indifference to these concerns.  

A lot of senior judges, the best in the field I would say, have given time and thought to how 

to devise a liability rule which would be sufficiently circumscribed to strike a fair balance 

                                                
45 Charles R Epp, Making Rights Real: Activists, Bureaucrats and the Creation of the Legalistic State 
(University of Chicago Press, 2009) 
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between police operational needs and victim justice. Lord Bingham proposes just such a 

principle in his dissent in Smith; Lord Kerr formulates his own version in his dissent in 

Michael. Lots of academics too feel, in Lord Kerr’s words, that  

‘the time has come to recognize the legal duty of the police force to take action to 

protect a particular individual whose life or safety is, to the knowledge of the police, 

threatened by someone whose actions the police are able to restrain’.46  

I am among their number. Thank you and good night!   

                                                
46 Michael, n 17 above, para 175. 


